

Appendix C: A Sample PPA
These guidelines and sample documents are for educational purposes only. The concepts and standard provisions presented here are provided as a reference document only. Nothing in the sample documents, guidelines, or any other supplemental materials, constitute legal, tax, financial or accounting advice and shall not be regarded or construed as such. Anyone using these documents must seek and consult their own attorney and business and tax advisors regarding any of the matters contained in these materials.

SAMPLE CLAUSES; SOLAR ENERGY SERVICES AGREEMENT
SOLAR POWER SERVICES AGREEMENT
THIS SOLAR ENERGY SERVICES AGREEMENT (this “Agreement”) is made effective as of [DATE] (the “Effective Date”), between [PROVIDER], a [STATE] corporation (“Provider”), and the [LOCAL JURISDICTION], a municipal corporation and political subdivision of the State of New York (“Customer”). Provider and Customer are sometimes referred to individually as a Party and collectively as the Parties.
BACKGROUND
WHEREAS, Provider [HAS EASEMENT ON / LEASES / HAS SITE LICENSE FOR] the Premises located in [NAME OF LOCAL JURISDICTION FOR SYSTEM] (see Schedule 1 attached hereto) pursuant to that certain [EASEMENT AGREEMENT] between Provider and Customer bearing the same date as this Agreement, which will host a solar photovoltaic system for the production of electricity and corresponding Net Metering Credits, and will, at its sole cost, install, maintain, own, replace, repair, and operate that system at the Premises; and
WHEREAS, Provider has offered to sell Solar Services (as hereafter defined) produced by the solar photovoltaic system to Customer as provided in and subject to the provisions of this Agreement, and Customer is willing to purchase the Solar Services as provided in and subject to the provisions of this Agreement.


[bookmark: _GoBack]WHEREAS, this contract shall be deemed executory only to the extent of the monies appropriated and available for the purpose of the contract, and no liability on account therefor shall be incurred beyond the amount of such monies. It is understood that neither this contract nor any representation by any public employee or officer creates any legal or moral obligation to request, appropriate or make available monies for the purpose of the contract.
NOW, THEREFORE, in consideration of good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties agree as follows:
ARTICLE I.  
DEFINITIONS
1.1 Definitions. In addition to other terms specifically defined elsewhere in this Agreement, where capitalized, the following words and phrases shall be defined as follows:
“Affiliate” means, with respect to any Person, any other Person directly controlling, controlled by or under common control with such first Person.
“Agreement” means this Solar Energy Services Agreement, including the Schedules and Exhibits attached hereto.
“Applicable Law” means any and all applicable constitutional provisions, laws, statutes, rules, regulations, ordinances, bylaws, treaties, orders, decrees, judgments, decisions, certificates, holdings, injunctions, registrations, licenses, franchises, permits, authorizations, guidelines, Governmental Approvals, the Net Metering Rules, and any and all approvals, consents or requirements of any Governmental Authority having jurisdiction, enforceable at law or in equity, including the interpretation and administration thereof by such Governmental Authority.


 “Bankrupt” means that a Party (i) is dissolved (other than pursuant to a consolidation, amalgamation or merger); (ii) becomes insolvent; (iii) makes a general assignment, arrangement or composition with or for the benefit of its creditors; (iv) has instituted against it a proceeding seeking a judgment of insolvency or bankruptcy or any other relief under any bankruptcy or insolvency law or other similar law affecting creditor’s rights, or a petition is presented for its winding-up, reorganization or liquidation, which proceeding or petition is not dismissed, stayed or vacated within twenty (20) Business Days thereafter; (v) commences a voluntary proceeding seeking a judgment of insolvency or bankruptcy or any other relief under any bankruptcy or any other relief under any bankruptcy or insolvency law or other similar law affecting creditors’ rights; (vi) seeks or consents to the appointment of an administrator, provisional liquidator, conservator, receiver, trustee, custodian or other similar official for it or for all or substantially all of its assets; (vii) has a secured party take possession of all or substantially all of its assets, or has a distress, execution, attachment, sequestration or other legal process levied, enforced or sued on or against all or substantially all of its assets; (viii) causes or is subject to any event which, under the applicable laws of any jurisdiction, has an analogous effect to any of the events specified in clauses (i) to (vii) inclusive; or (ix) takes any action in furtherance of, or indicating its consent to, approval of, or acquiescence in, any of the foregoing acts.
“Business Day” means any day other than Saturday, Sunday or any other day on which banking institutions in New York, New York are required or authorized by Applicable Law to be closed for business.
“Commercial Operations,” with respect to a System, means that the System is ready for regular, daily operation, has been interconnected to the Local Distribution Company, has been accepted by the Local Distribution Company (to the extent required), and is capable of producing Electricity at full or substantially full capacity, has been installed in accordance with Applicable Law, and qualifies as a Net Metering Facility under the Net Metering Rules.
“Commercial Operations Date” means the date on which any System is ready for commercial operation after required testing.
 “Construction Commencement Date” is the date on which all Governmental Approvals for construction shall have been obtained by Provider, and substantial and continuous construction activities for the installation of the System shall have commenced at the Premises.
“Contract Year” means each consecutive 365-day period commencing on the Commercial Operations Date.
 “Early Termination Fee” means the fee payable by Customer to Provider under the circumstances described in Section 8.02.
 “Environmental Attributes” means all products of the System other than electricity and Net Metering Credits corresponding thereto, including but not limited to carbon trading credits, renewable energy credits or certificates, emissions reduction credits, investment credits, tax credits, emissions allowances, green tags, tradable renewable credits and Green-e® products, but not including grants or benefits for which only a governmental entity is eligible as determined by and under Applicable Law. 
 “Governmental Approval” means any approval, consent, franchise, permit, certificate, resolution, concession, license or authorization issued by or on behalf of, or required to be issued by or on behalf of, any applicable Governmental Authority or Local Distribution Utility.
“Governmental Authority” means any federal, state, regional, county, town, village, city or municipal government, whether domestic or foreign, or any department, agency, bureau, or other administrative, regulatory or judicial body of any such government, and any governmental or quasi-governmental entity or independent system operation or regional transmission operator, including, without limitation. 
“Governmental Charges” means all applicable federal, state and local taxes (including, without limitation, real and personal property taxes, sales, use, gross receipts or similar taxes), governmental charges, costs, expenses, charges, emission allowance costs, duties, tariffs, levies, licenses, fees, permits, assessments, adders or surcharges (including public purposes charges and low income bill payment assistance charges), imposed, assessed, and/or authorized by a Governmental Authority, the Local Distribution Utility or other similar entity, on or with respect to the System, Property, Solar Services, Net Metering Credits, this Agreement and/or the [LEASE/EASEMENT/LICENSE].
“Guaranteed Annual Solar Services Output” means the minimum amount of electricity that is guaranteed by the Provider to be generated by the System in a Contract Year as shown in Schedule 4.
“Independent Appraiser” means an individual, mutually acceptable to the Parties (or, in the event they cannot agree, selected by the two appraisers identified by the Parties in accordance with Article XIII) who is a member of an accounting firm qualified by education, certification, experience and training to determine the Fair Market Value of solar photovoltaic facilities reasonably similar in size and operational characteristics of the System. Except as may be otherwise agreed in writing by the Parties, the Independent Appraiser shall not be (or within seven years before his or her appointment have been) a director, officer or employee of, or directly or indirectly retained as consultant or adviser to any Party or their respective Affiliates.
 “Lease” means that certain Lease Agreement, to be entered into concurrently with this Agreement, between the Customer and Provider.
“Lender” means any third-party entity providing financing to Provider with respect to the System. It shall not mean Provider’s trade creditors.
“Local Distribution Company” means the local electric distribution company providing interconnection and net metering services for the System.
“Meter” means the utility grade meter with net metering capabilities installed by the Local Distribution Company for the System pursuant to that utility’s tariff(s) that is used by the Local Distribution Company to measure the Solar Services delivered to the Local Distribution Company from the System.
“Net Metering” shall have the meaning set forth in N.Y.S Public Service Law § 66-j: NY Code - Section 66-J each as amended and extended periodically.
 “Net Metering Rules” means the rules promulgated by the New York State Department of Public Service each as amended and extended periodically.
 “Person” means an individual, partnership, corporation, limited liability company, business trust, joint stock company, trust, unincorporated association, joint venture, firm or other entity, or a Governmental Authority.
 “Premises” has the meaning set forth in the [LEASE, EASEMENT, SITE LICENSE].
“Production Shortfall” means the amount, expressed in kWh, by which the actual amount of Solar Services generated by the System in any Contract Year is less that the Guaranteed Annual Solar Services Output, as set forth in Section 2.02.
“Property” has the meaning set forth in the [LEASE/EASEMENT/SITE LICENSE], and includes the Premises.
 “Rebates” shall mean any and all Governmental Authority or utility rebates or other funding offered for the development of photovoltaic systems but does not include grants or benefits for which only a governmental entity is eligible as determined by and under Applicable Law.
 “Site Electrical System” means Customer’s existing building electrical systems that are owned or leased, operated, maintained and controlled by Customer, and which systems are interconnected with the Local Distribution Company.
“Site Plan” means, for each System, a plan depicting the locations, within and upon the Premises, of System components, including interconnection arrangements and access points, as revised by final as-built drawing(s) and subsequent revisions depicting any System alterations, and incorporated in Schedule 2 hereto.
“Solar Services” means the supply of on-site net electrical output in kWh (AC) generated by the System and delivered from the System to Customer, as measured by the Meter, and for which Customer receives a Net Metering Credit for each kWh of output.
 “Stated Rate” means a rate per annum equal to the lesser of (a) six percent (6%) or (b) the maximum rate allowed by Applicable Law.
“System” means the single photovoltaic solar renewable energy facility installed by Provider on a single parcel of land at the Premises and, unless otherwise permitted by the Local Distribution Company and the Net Metering Rules, interconnected to the Local Distribution Company at a single interconnection point via a single Meter, which facility shall include but not necessarily be limited to an integrated assembly of photovoltaic panels, mounting assemblies, inverters, converters, metering, lighting fixtures, transformers, ballasts, disconnects, combiners, switches, wiring devices and wiring and interconnections with the Local Distribution Company, as more specifically described in Schedule 2. 


ARTICLE II.  
DELIVERY OF SOLAR SERVICES; GUARANTEES
2.1 Purchase Requirement. Customer agrees to purchase one hundred percent (100%) of the Solar Services during the Term. The payment for Solar Services is calculated in accordance with Section 3.01. The purchase of Solar Services hereunder does not include Environmental Attributes or any other attributes of ownership of the System, title to which shall rest solely with Provider, but shall include all Net Metering Credits. Provider agrees that it shall deliver the Solar Services to the Meter free of all claims, security interests or encumbrances of any kind.
2.2 Guaranteed Annual Solar Services Output.
(a) Provider guarantees that the System will produce the Guaranteed Annual Solar Services Output in each Contract Year, as shown in Schedule 4.
(b) In the event that a Production Shortfall exists during any Contract Year, Provider shall pay to Customer, within thirty (30) days of the end of such year, the difference between the average Net Metering Credit value during the applicable Contract Year and the kWh Rate multiplied by the Production Shortfall.
ARTICLE III.  
PRICE AND PAYMENT
3.1 Consideration. Customer shall pay to Provider a monthly payment (the “Solar Services Payment”) for the Solar Services delivered to Customer. For any billing period, the Solar Services Payment shall equal the product of the Solar Services for that period multiplied by the relevant kWh Rate as specified in Schedule 3. Provider shall invoice Customer on a monthly basis. The first invoice shall include any production that occurred prior to the initial invoice date, including any test energy as provided in Section 4.02 below, provided Customer receives Net Metering Credits from the Local Distribution Company for such production. The last invoice shall include production only through the date on which the Agreement expires or is earlier terminated. Customer shall pay any Solar Services Payment invoiced within thirty (30) days of receipt thereof, subject to the other provisions of this Agreement.
3.2 Method of Payment. Customer shall make all payments under this Agreement either by electronic funds transfer to the account designated by Provider, or by check. All payments that are not paid when due shall bear interest accruing from the date becoming past due until paid in full at the Stated Rate, subject to the other provisions of this Agreement.
3.3 Payment Disputes. If a Dispute arises with respect to any invoice, such Dispute shall be resolved pursuant to Article IX hereto; provided that, during the time a Dispute is pending, the disputing Party shall not be deemed in default under this Agreement for any failure to pay any disputed amounts, and the Parties shall not suspend the performance of their respective obligations hereunder, including payment of undisputed amounts owed hereunder. A Party may withhold amounts disputed in good faith.
3.4 Change in Law. If there is any change in Applicable Law subsequent to the Effective Date that results in a material and adverse change in Provider’s ability to provide, or Customer’s ability to receive or use, Net Metering Credits, or results in the disqualification of the System as a Net Metering Facility under the Net Metering Rules, Customer or Provider, as the case may be, shall submit to the other Party a written notice indicating (i) the change in Applicable Law, and (ii) the manner in which such change has resulted in the effect aforesaid. The Parties shall thereupon promptly (within ten calendar days) commence informal, good faith negotiations to try to amend this Agreement to address such effect to the reasonable satisfaction of the Parties. If the Parties are unable, in their reasonable discretion, to agree to an amendment within 45 calendar days of the date of a Party’s receipt of written notice hereunder, then either Party may terminate this Agreement without penalty for such termination, provided, however, that the Parties shall remain subject to any liabilities and obligations under this Agreement that had arisen prior to the date of termination, or from a provision of this Agreement that expressly survives termination, provided further that during the aforesaid 45-day negotiation period, Customer shall not be required to make Solar Services Payments if Customer is not receiving Solar Services and Net Metering Credits.


ARTICLE IV.  
CONSTRUCTION AND OPERATION
4.1 Development and Commercial Operations Date/Deadline.
(a) Design and Construction. Provider will, at its sole cost and expense, cause the System to be designed, engineered, permitted, procured, installed, constructed, tested, and commissioned pursuant to good and prudent industry practice, and in a good and workmanlike manner, in accordance with Applicable Law, Governmental Approvals and the applicable requirements of any Governmental Authority, and shall be responsible, as the Interconnection Customer for the System, for all costs and expenses associated with and arising from interconnection of the System to the Local Distribution Company’s electric distribution system (“Development”). Provider shall be solely responsible for the Development of the System.
(i) Subcontractors.  Without limiting Provider’s liability or obligations under this Agreement, Provider may engage subcontractors to meet any obligation under this Agreement. Any subcontractors engaged by System Owner to perform any portion of the obligations described in Section 4.01 shall have all licenses and registrations required to perform the services to be performed by such subcontractor, and any such subcontractor must maintain insurance as required pursuant to Article X. Upon request, Provider shall provide Customer with evidence that any such subcontractor has obtained insurance as required pursuant to Article X.
(b) Commercial Operations Date. Within seven calendar days of the System achieving Commercial Operations, Provider shall certify to the Customer in writing the date on which the System achieved Commercial Operations. Provided such certification is correct, the date so certified shall be deemed the “Commercial Operations Date.”
(c) Commercial Operations Deadline. Subject to Section [SECTION NUMBER] of the [LEASE/LICENSE/EASEMENT], Provider shall cause the System to achieve Commercial Operations no later than [DATE] (the “Commercial Operations Deadline”).
4.2 Testing. Provider shall conduct such testing of the System as may be required by the Local Distribution Company and Applicable Law. Provider shall notify Customer of the results of any such testing. Customer will purchase all test energy under the provisions of this Agreement whether such test energy is produced before or after the Commercial Operations Date, provided Customer receives Net Metering Credits corresponding to such energy. 
4.3 Operations. The System shall be owned, operated, maintained, repaired, replaced, and, at the expiration or earlier termination of the Agreement or [LEASE/EASEMENT/LICENSE] unless Customer has exercised the Purchase Option, removed by or for Provider at its sole cost and expense with reasonable diligence and in a commercially reasonable manner, and in accordance with its Interconnection Services Agreement with the Local Distribution Company, Applicable Law, Governmental Approvals, the applicable requirements of any Governmental Authority, and good and prudent industry practices.
4.4 Metering. Pursuant to the Local Distribution Company’s interconnection and net metering tariff(s), Provider, as Interconnection Customer, shall request the Local Distribution Company to furnish and maintain the Meter on the Premises for the measurement of Solar Services generated by the System on a continuous basis. To the extent permitted by the Local Distribution Company under said tariff, Provider shall test the Meter, or request that the Local Distribution Company test the Meter, in compliance with the manufacturer’s recommendations, which shall not be less than once per calendar year. In addition, once per calendar year, Customer shall have the right to audit all such Meter data upon reasonable notice, and any such audit shall be at Customer’s sole cost; and Customer shall have a right of access to the Meter at reasonable times and with reasonable prior notice for the purpose of verifying readings and calibrations. If testing of the Meter pursuant to the foregoing indicates that the Meter is in error by more than two percent (2%), then Provider shall promptly repair or replace, or request the Local Distribution Company to repair or replace, the Meter, all at no cost or expense to Customer. Provider shall make a corresponding adjustment to the records of the amount of Solar Services based on such test results for (a) the actual period of time when such error caused inaccurate meter recordings, if such period can be determined to the mutual satisfaction of the Parties, or (b) if the actual period cannot be so determined and the Local Distribution Company has not made an independent determination, then an estimated period equal to one-half (1/2) of the period from the later of (i) the date of the last previous test confirming accurate metering or (ii) the date the Meter was placed into service; provided, however, that such estimated period shall in no case exceed one (1) year.
4.5 Monitoring System. Provider shall install a performance monitoring system. Such system shall at minimum meet the requirements for reporting actual production of electricity to the Local Distribution Company and any appropriate state or regional agency. Such system shall include at minimum a state-of-the-art remote data acquisition system (DAS) designed to gather and record system parameters as well as weather related parameters including power, sunlight, wind speed and air temperature from a local area weather station. The monitoring system shall also include data logging and historical data collection capabilities to ensure Customer can observe system performance over time. [OPTIONAL: Provider shall also provide and install a data monitoring LED display at a location of Customer’s choosing. Such display shall be web-enabled to demonstrate near real-time performance, and a link may be included on Customer’s website.]
4.6 Outages. Provider shall be entitled to suspend delivery of electricity to the Meter for the purpose of maintaining and repairing the System and such suspension of service shall not constitute a breach of this Agreement; provided that Provider shall use commercially reasonable efforts to minimize any interruption in service to Customer, shall comply with all requirements of the Local Distribution Company in connection with any suspension, and shall be responsible for any Production Shortfall.
4.7 Connection Responsibilities. Provider shall, with the assistance of System Owner, obtain any Interconnection and Net Metering Agreements, approve studies related thereto, and execute Interconnection and Net Metering Agreements as needed to deliver Net Metering Credits to the Customer’s electric accounts. Provider is responsible for the interconnection of the System to the Site Electrical System. Provider is System Owner is responsible for the interconnection of the System to the Site Electrical System and is solely responsible for all equipment, maintenance, and repairs associated with such interconnection equipment in accordance with the terms and conditions of this Agreement. Host Customer shall at all times own and be responsible for the operation and maintenance of the Site Electrical System at and from the Meter.  Provider hereby agrees, notwithstanding anything to the contrary herein, to pay and indemnify Customer for and from any and all costs, damages, and expenses incurred by Customer, or imposed upon Customer by the Local Distribution Company, under any agreement between Customer, and the Local Distribution Company, including, but not limited to, charges and costs for any electricity consumed by the System or the Premises. Customer shall have the right, but not the obligation, to access the System and Meter during business hours upon reasonable advance notice to Provider for the purpose of verifying Provider’s compliance with this Agreement and the Interconnection Services Agreement executed by Provider and the Local Distribution Company, provided that any exercise or failure to exercise such right shall not relieve Provider of its obligations hereunder, nor operate as a waiver of any right, remedy, claim or defense of Customer under this Agreement or at law or in equity.
4.8 Provider represents, warrants and agrees that it has, as of the Effective Date, applied to the Local Distribution Company for interconnection of the System, and that it will, as soon as reasonably possible apply, on behalf of Customer for Net Metering eligibility. Provider shall reasonably cooperate with Provider in those efforts.  
ARTICLE V.  
TITLE TO SYSTEM
5.1 Title to System. Provider shall retain title to and be the legal and beneficial owner of the System at all times. Absent further written election by Provider, the System shall (i) remain the personal property of Provider and shall not attach to or be deemed a part of, or fixture to, the Premises, and (ii) at all times retain the legal status of personal property as defined under Article 9 of the applicable Uniform Commercial Code. Customer warrants and represents that it shall not lien the System. Provider shall be entitled to, and is hereby authorized to, file one or more precautionary UCC Financing Statements or fixture filings, as applicable, in such jurisdictions as it deems appropriate with respect to the System in order to protect its title to and rights in the System. The Parties intend that neither Customer nor any party related to Customer shall acquire the right to operate the System or be deemed to operate the System for purposes of Section 7701(e)(4)(A)(i) of the Code, as amended, and the provisions of this Agreement shall be construed consistently with the intention of the Parties. As between the Parties, Provider shall retain the exclusive right to take or sell all System products, including capacity and all Environmental Attributes, except for the Solar Services purchased by Customer hereunder, including all Net Metering Credits corresponding to such Solar Services. Notwithstanding the foregoing, neither Party, including but not limited to owners, lessees/lessors, operators, and/or associated contractors shall agree to or enter any transaction that would or may be intended to result in the exportation or transmittal of any electrical energy created by any project receiving funds through the NY-Sun Initiative, or any successor, to any party or system outside of New York State.


5.2 Ownership of Rebates; Customer Rebate Assistance. All Rebates available in connection with the System are owned by Provider. Customer shall reasonably cooperate with Provider, at Provider’s sole cost and expense, in obtaining all Rebates currently available or subsequently made available in connection with the System.
5.3 Risk of Loss; Exclusive Control. As between the Parties, Provider will at all times be deemed to be in exclusive control of the Solar Services and shall bear the risk of loss of the Solar Services until delivery of that production to the Meter, as measured by the Meter. Risk of loss of and title to the Solar Services measured by the Meter will transfer from Provider to Customer at the Meter, provided Customer received Net Metering Credits corresponding to the Solar Services.
5.4 Governmental Charges. Notwithstanding anything to the contrary in this Agreement, Provider is solely responsible for any and all Governmental Charges. Both Parties shall, subject to Applicable Law and the other provisions of this Agreement, use reasonable efforts to administer this Agreement and implement its provisions so as to minimize Governmental Charges.
ARTICLE VI.  
TERM OF AGREEMENT
6.1 Term. Subject to [LOCAL GOVERNMENT BODY APPROVAL], without which approval and execution this Agreement shall not be valid notwithstanding anything to the contrary herein, the initial term of this Agreement shall commence on the Effective Date and shall continue for a period ending on the first December 31 following the twentieth (20th) anniversary of the Commercial Operations Date of the System (the “Initial Term,” together with any “Renewal Term,” referred to as the “Term”), unless terminated earlier pursuant to this Agreement. The Agreement may be extended upon mutual agreement for up to an additional five years (the “Renewal Term”).
6.2 Early Termination by Provider. In the event that any of the following events or circumstances occur after the Effective Date but prior to the Construction Commencement Date, which events or circumstances Provider shall demonstrate to Customer’s reasonable satisfaction, Provider may (at its sole discretion) terminate the Agreement, in which case neither Party shall have any liability to the other Party for such termination, except for any liability of Provider arising prior to the date of such termination.
(a) There exist environmental conditions at the Premises that were not known and not reasonably knowable by Provider as of the Effective Date, which will materially increase the cost of constructing the System or will materially and adversely affect the electricity production from the System.
(b) There is a material, adverse change in the Environmental Attributes of the System or the regulatory environment, incentive program or federal or state tax code (including the expiration of any incentive program or tax incentives in effect as of the Effective Date) that will materially and adversely affect the economics of the installation for Provider and its investors, including any Lender. 
(c) Provider is unable, after having expended good faith diligent efforts to do so, to obtain financing for the System on reasonable terms and conditions.
(d) Provider, despite its best and diligent efforts, and through no fault of its own, has not received all required Governmental Approvals.
6.3 Early Termination by Customer. Subject to Section [SECTION NUMBER] of the [LEASE/EASEMENT/LICENSE], Customer may terminate this Agreement without penalty or any liability to the Provider as specified below:
(a) upon 30 days notice to Provider in the event that an application for interconnection for the System has not been filed with the Local Distribution Company within 10 days of the Effective Date, and the Interconnection Services Agreement has not been executed by Provider and Local Distribution Company by [DATE];
(b) upon 30 days notice to Provider, in the event that Provider has not reasonably demonstrated to Customer, within 365 days of the Effective Date (the “Financing Date”), that Provider has obtained financing sufficient to purchase, construct, commission, own and operate the System. The Parties agree that Customer’s receipt, within the aforesaid time period, of evidence of  a term sheet and commitment letter signed by a Lender shall constitute evidence that Provider has obtained such financing for all purposes under this Agreement, and that, after said receipt, Provider shall not be eligible to terminate the Agreement under Section 6.02(c);


(c) upon 30 days notice in the event the System does not qualify or is not qualified as a Net Metering Facility, as defined in the Net Metering Rules, as of the Commercial Operations Date, unless such qualification is obtained within such 30-day notice period;
(d) upon 30 days notice in the event a Provider Default, defined in paragraph 8.01(a), has occurred;
(e) upon 30 days notice in the event Provider has failed to achieve the Construction Commencement Date within 365 days of the Effective Date and/or the Commercial Operations Date by [DATE];  
(f) upon 30 days notice in the event the System has not been granted eligibility for Net Metering by [DATE], or Provider fails to maintain such eligibility unless Provider cures the latter failure within said 30-day notice period;  and
(g) upon 30 days notice in the event Provider has not furnished to Customer written confirmation from the Local Distribution Company within 90 days of the Effective Date that Net Metering Credits will be calculated based on the Local Distribution Company’s [MOST FAVORABLE APPLICABLE] rate.
6.4 Removal of System at Expiration. Unless Customer has exercised the Purchase Option, Provider shall, at Provider’s expense, remove all of its tangible property comprising the System from the Premises and restore the condition of the Property to its original condition upon the expiration or earlier termination of the Agreement in accordance with and as set forth in the [LEASE/EASEMENT/LICENSE].
ARTICLE VII.  
REPRESENTATIONS AND WARRANTIES
7.1 Each Party represents and warrants to the other as of the Effective Date:
(a) Organization; Existence; Good Standing. Such Party is duly organized, validly existing and in good standing in the jurisdiction of its organization. Such Party has the full right and authority to enter into, execute, deliver and perform its obligations under this Agreement, and such Party has taken all requisite corporate, body politic or other action to approve the execution, delivery and performance of this Agreement, subject, as to the [LOCAL GOVERNMENT APPROVAL BODY] authorization.
(b) Binding Obligation. This Agreement constitutes its legal, valid and binding obligation enforceable against such Party in accordance with its terms, except as may be limited by applicable bankruptcy, insolvency, reorganization, moratorium, and other similar laws relating to creditors’ rights generally.
(c) No Litigation. There is no litigation, action, proceeding or investigation pending or, to such Party’s knowledge, threatened before any court or other Governmental Authority by, against, affecting or involving any of its business or assets that would materially affect its ability to carry out the transactions contemplated herein.
ARTICLE VIII.  
DEFAULT AND FORCE MAJEURE
8.1 Provider Defaults.
(a) Provider Default Defined. The following events shall be defaults of this Agreement by Provider (“Provider Defaults”):
(i) If Provider breaches any material term of this Agreement (excluding the failures set forth in sub-sections (a)(ii)-(a)(v) of this Section 8.01), and (i) if such breach can be cured within thirty (30) days after Customer’s notice of such breach and Provider fails to cure within such 30-day period, or if such breach cannot reasonably be cured within such 30-day period despite Provider’s prompt commencement and diligent pursuit of a cure, if (ii) Provider fails to promptly commence and diligently pursue and complete said cure within a reasonable period of time if a cure period longer than 30 days is needed, provided that no cure period shall exceed 120 days;
(ii) Provider becomes Bankrupt;
(iii) Provider fails to make payment for any Production Shortfall under Section 2.02(b), unless such failure is cured within 30 days from Provider’s receipt of notice of termination; provided, however, that if any such failure occurs three or more times in any 365 day period, even if such failure is cured as aforesaid, such occurrence shall constitute a Provider Default;
(iv) Provider sells or conveys the System to a tax exempt entity; or
(v) Provider commits an Event of Default under and as defined in the [LEASE/LICENSE/EASEMENT].
(b) Customer’s Remedies. If a Provider Default described in Section 8.01(a) has occurred and is continuing, Customer may terminate this Agreement immediately upon such default, unless the default is one for which a cure period is provided in Section 8.0l(a), in which event Customer may terminate immediately upon the expiration of the respective cure periods set forth in such provisions, and in either event Customer may, notwithstanding anything to the contrary in this Agreement or the Lease, (i) exercise any and all rights and remedies it may have at law or equity or under this Agreement, including without limitation its right to exercise the Purchase Option, or at Customer’s sole election and in its sole discretion, (ii) unless Customer has exercised the Purchase Option, require that Provider remove the System from the Premises and restore the Property to its original condition in accordance with the Lease, and regardless of whether Customer has exercised the Purchase Option, require that Provider pay to Customer, not as a penalty but as liquidated damages, the Parties acknowledging that Customer’s damages in the event of a Provider Default being difficult to determine, an amount calculated as follows: Take the sum of the Estimated Annual Output in kWhs for all the remaining Contract Years (shown in Schedule 4), and multiply that sum by the difference between the kWh Rate applicable at the time of termination and average value of a Net Metering Credit over the 24 months preceding termination.
8.2 Customer Defaults.
(a) Customer Default Defined. The following events shall be defaults with respect to Customer (each, a “Customer Default”):
(i) Customer fails to pay Provider any undisputed amount due Provider under this Agreement within ten (10) Business Days from receipt of written notice from Provider stating the existence (and the amount) of such past due amount;


(ii) Customer breaches any material term of this Agreement if (A) such breach can be cured within thirty (30) days after Provider’s notice of such breach and Customer fails to so cure, or (B) Customer fails to commence and diligently pursue and complete said cure within a reasonable period of time if a cure period longer than 30 days is needed;
(iii) Customer becomes Bankrupt; or
(iv) Customer commits a Event of Default under and as defined in the [LEASE/LICENSE/EASEMENT].
(b) Provider’s Remedies. If a Customer Default described in Section 8.02(a) has occurred and is continuing, Provider may, subject to Section 9.01, terminate this Agreement immediately upon the expiration of the respective cure periods set forth in such provisions and Provider shall be entitled to receive from Customer, as liquidated damages, and as Provider’s sole and exclusive remedy for such default notwithstanding anything to the contrary in this Agreement or the [LEASE/LICENSE/EASEMENT]the Early Termination Fee as set forth in Schedule 5. Notwithstanding the foregoing and anything to the contrary in this Agreement or the [LEASE/LICENSE/EASEMENT], no Early Termination Fee shall be due or payable for any Customer Default occurring before the Commercial Operations Date, for which default, if any, Provider shall be entitled to pursue such remedies as are available at law or in equity. [OPTIONAL ALTERNATIVE: Rather than setting damages equal to an Early Termination Fee, parties may agree that provider is entitled to damages available at law and equity.]
8.3 Force Majeure. A “Force Majeure Event” means any act or event that prevents the affected Party from performing its obligations in accordance with this Agreement, if such act or event is beyond the reasonable control, and not the result of the fault or negligence, of the affected Party, and such Party was unable to overcome such act or event with the exercise of due diligence. Notwithstanding any other term hereof, no payment obligation of Customer under this Agreement may be excused or delayed as the result of a Force Majeure Event, unless as a result of such event or Provider’s efforts (or lack thereof) to overcome such an event, Customer does not receive Solar Services and Net Metering Credits, in which event Customer shall not be required to pay for Solar Services not received, or for Solar Services for which corresponding Net Metering Credits have not been received, by Customer. A Party claiming a Force Majeure Event shall not be considered in breach of this Agreement or liable for any delay or failure to comply with the Agreement, if and to the extent that such delay or failure is attributable to the occurrence of such Force Majeure Event; provided that the Party claiming relief shall promptly notify the other Party in writing of the existence of the Force Majeure Event, exercise all reasonable efforts necessary to minimize delay caused by such Force Majeure Event, and resume performance of its obligations hereunder as soon as practicable thereafter. A Force Majeure event shall not include ordinary or reasonably foreseeable fluctuations in insolation/sunlight or be based on the economic hardship of either Party. If a Force Majeure Event shall have occurred that has materially affected either Party’s ability to perform its obligations hereunder and that has continued for a continuous period of one hundred eighty (180) days, then the other Party shall be entitled to terminate the Agreement upon ten (10) days’ prior written notice. Upon such termination for a Force Majeure Event, neither Party shall have any liability to the other (other than Provider’s obligation to remove the System and restore the Premises in accordance with the [LEASE/LICENSE/EASEMENT], and any such liabilities that have accrued or arise from events occurring prior to such termination).
8.4 LIMITATION ON LIABILITY. NOTWITHSTANDING ANY OTHER TERM HEREOF, NEITHER PARTY SHALL BE LIABLE TO THE OTHER PARTY FOR ANY SPECIAL, PUNITIVE, EXEMPLARY, INDIRECT OR CONSEQUENTIAL DAMAGES ARISING OUT OF, OR IN CONNECTION WITH, THIS AGREEMENT EXCLUDING CLAIMS OF INDEMNIFICATION FOR CLAIMS OF THIRD PARTIES, INCLUDING THE LOCAL DISTRIBUTION COMPANY. THE LOSS OF ANY SAVINGS IN CUSTOMER’S ELECTRICITY COSTS FROM NET METERING CREDITS CORRESPONDING TO THE SOLAR SERVICES SHALL NOT BE DEEMED A DAMAGE OF THE KIND LIMITED UNDER THIS SECTION.

ARTICLE IX.  
INSURANCE, CASUALTY AND CONDEMNATION
9.1 Provider shall maintain, throughout the Term of this Agreement, all insurance required by the Local Distribution Company for or in connection with the System, and, if not included in such insurance, the insurance required in the [LEASE/LICENSE/EASEMENT].


ARTICLE X.  
ASSIGNMENT
10.1 Generally. This Agreement and the rights and obligations under this Agreement shall be binding upon and shall inure to the benefit of Provider and Customer and their respective successors and permitted assigns. Any purported assignment in violation of this Article XI shall be null and void ab initio.
10.2 Assignment by Customer. Customer shall not assign its interests in this Agreement, nor any part thereof, without Provider’s prior written consent, which consent shall not be unreasonably withheld, conditioned or delayed; provided, however, that without Provider’s prior written consent, Customer may sell Net Metering Credits corresponding to the Solar Services to another entity as may be allowed by law, provided that Customer shall be responsible to pay for such Solar Services in accordance with this Agreement notwithstanding any such sale.
10.3 Assignment by Provider. 
(a) Provider may, with advance written notice to Customer, collaterally assign or pledge its interests hereunder and/or in the System or any monies due under this Agreement, with any such assignee/pledgee having all rights typical of a secured lender subject to the terms of this Agreement.
(b) Notwithstanding subparagraph (c) below, the parties agree and acknowledge that, immediately following execution of this Agreement, Provider shall assign all of its rights and obligations hereunder and under the [LEASE/LICENSE/EASEMENT] to [XYZ, LLC], a [STATE] limited liability company and affiliate of Provider, and such assignee shall assume all of Provider’s obligations hereunder and under the [LEASE/LICENSE/EASEMENT] in writing.  Upon the execution of such assignment and assumption by Provider and [XYZ, LLC], subject to the last sentence of this subparagraph, Provider shall be released from all of its obligations hereunder and under the Lease and shall have no liability hereunder or thereunder.  Provider hereby represents and warrants that [XYZ, LLC] has the experience and financial capability as set forth in clauses (x) and (y) in subparagraph (c), below, subject to Provider obtaining sufficient financing to purchase, construct, commission, own and operate the System.


(c) Except as otherwise provided in subparagraph (b), above, Provider may make an Assignment of Provider’s rights and obligations hereunder only upon Customer’s prior written consent, provided, however, that, other than assignments made for collateral purposes, the Agreement may not be assigned in part, and may not be assigned to any Person who does not also simultaneously take full assignment of the Lease; provided further that, subject to the limitations on assignment set forth herein, Customer shall not unreasonably withhold its consent to an Assignment of Provider’s rights and obligations hereunder if Customer has been provided with reasonable proof that the proposed assignee is not a tax-exempt entity and that such assignee: (x) has demonstrable experience in operating and maintaining photovoltaic solar systems comparable to the System; and (y) has the demonstrable financial capability to maintain the System and perform hereunder, provided that such level of experience and financial capability shall not be less than the level of experience and financial capability of Provider-assignor. Other than as set forth in subparagraph (b) above, a direct assignee of Provider’s obligations hereunder shall assume in writing, in form and content reasonably satisfactory to Customer, the due performance of all Provider’s obligations under this Agreement. In addition, notwithstanding any demonstration made to Customer as set forth in this Section 11.03, by virtue of making an approved assignment hereunder, Provider agrees that it shall be deemed as having represented and warranted to Customer that the assignee has the experience and capability set forth in clauses (x) and (y) above.  
10.4 Financing Accommodations. Customer acknowledges that Provider will be financing the acquisition and installation of the System with funding from one or more Lenders or third-party capital providers. Such financings may include the sale or sale/leaseback of one or more of the Systems to tax advantaged entities. In order to facilitate System financings, but subject to the other provisions of this Agreement, Customer will provide such Lenders and capital providers with reasonable consents and confirmations as may be reasonably requested, including the consent for such entities, subject to the terms of the Agreement, to enforce Provider’s rights hereunder, cure any Provider Default, Provider shall, within thirty (30) days following receipt of an invoice, reimburse Customer for all reasonable costs and expenses, including Customer’s reasonable attorneys’ fees, incurred in providing such consents and confirmations to Provider or such Lenders or third-party capital providers. 


10.5 [OPTIONAL: If Customer ceases to conduct operations at or vacates the Premises or is prevented from operating the System at the Premises before the expiration of the Term, then upon not fewer than ninety (90) days’ prior written notice, Customer shall have the option to provide Provider with a mutually agreeable substitute premises located within the same Local Distribution Company territory as the Premises.  In connection with such substitution, this Agreement will be amended to reflect the substitute premises. Customer shall pay all costs associated with relocation of the System, including but not limited to all costs and expenses incurred by or on behalf of Provider in connection with removal of the System from the Premises, and installation and testing of the System at the substitute premises and all applicable interconnection fees and expenses. Provider shall remove the System from the vacated Premises before the termination of Customer’s ownership, lease or other rights to use such Facility.  If Customer is unable to provide such substitute premises and to relocate the System as provided, any early termination will be treated as a default by Customer.]
ARTICLE XI.  
INDEMNIFICATION
11.1 Indemnification by Provider. Provider shall fully indemnify, save harmless and defend Customer from and against any and all damages, losses, liabilities, costs, claims, and expenses (including attorneys’ fees) incurred by or imposed upon Customer in connection with or arising from any claim by a third party, including the Local Distribution Company, for economic damages, physical damage to or physical destruction of property, or death of or bodily injury to any Person, including, but not limited to, claims arising out of Provider’s construction, operation, maintenance, repair, removal and/or ownership of the System.
11.2 Survival of Provisions. The provisions of this Article 12 are in addition to and not in limitation of any other rights and remedies available to Customer, and shall survive the expiration or termination of this Agreement.


ARTICLE XII.  
PURCHASE OPTION
12.1 Grant of Purchase Option. For and in consideration of the payments made by Customer under this Agreement and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged by the Parties, Provider hereby grants Customer the right and option to purchase all of Provider’s right, title and interest in and to the System (to include, for the purpose of this Article XIII, all such right, title and interest in and to all Environmental Attributes and Rebates accruing on and after the date of purchase by Customer) for its Fair Market Value on the terms set forth in this Agreement (the “Purchase Option”).
12.2 Customer Request for Appraisal of Solar Energy Facility Value. Notwithstanding anything to the contrary in this Agreement and the Lease, Customer shall have the right, upon the earlier of (a) one hundred eighty (180) days prior to the end of the Initial Term or any Renewal Term, (b) after the eighth (8th) anniversary of the Commercial Operations Date, or (c) upon the occurrence of an Provider Default, to provide a written notice to Provider requiring a determination of the Purchase Price as set forth below.
12.3 Selection of Independent Appraiser. Within fifteen (15) days of Provider’s receipt of a notice provided under Section 13.2, Provider and Customer shall each propose an Independent Appraiser. If Provider and Customer do not agree upon the appointment of an Independent Appraiser within such fifteen (15) day period, then at the end of such fifteen (15) day period, the two proposed Independent Appraisers shall, within ten (10) days of each Party’s notice, select a third Independent Appraiser (who may be one of the Independent Appraisers originally designated by the Parties or another Independent Appraiser) to perform a valuation of the System. Such selection shall be final and binding on Provider and Customer absent fraud.
12.4 Determination of Purchase Price.
(a) The selected Independent Appraiser shall, within thirty (30) days of appointment, make a preliminary determination of the Fair Market Value in accordance with Section 13.5.


(b) Upon making its preliminary determination, the selected Independent Appraiser shall provide such preliminary determination to Provider and Customer, together with all supporting documentation that details the calculation of the preliminary determination. Provider and Customer shall each have the right to object to the preliminary determination within twenty (20) days of receiving such preliminary determination, provided that the objecting Party shall provide a written explanation reasonably documenting the reasons for its objection. Within fifteen (15) days after the expiration of such 20- day period, the selected Independent Appraiser shall issue its final determination to Provider and Customer, which shall be set forth in a written opinion delivered to the Parties and shall specifically address the objections received by the Independent Appraiser and whether such objections were taken into account in making its final determination. The Independent Appraiser shall in all events act in good faith to determine Fair Market Value. Except in the case of fraud or manifest error, the final determination of the selected Independent Appraiser shall be final and binding on the Parties.
12.5 Calculation of Purchase Price. The purchase price (the “Purchase Price”) payable by Customer for the System shall be equal to the Fair Market Value as determined by the Independent Appraiser in its final determination.
12.6 Costs and Expenses of Independent Appraiser. Provider and Customer shall each be responsible for payment of one half of the costs and expenses of the Independent Appraiser.
12.7 Exercise of Purchase Option
(a) Customer shall have ninety (90) days from the date of the Independent Appraiser’s final determination to exercise the Purchase Option. Customer must exercise its Purchase Option during such 90-day period by providing written notice to Provider. Once Customer delivers such notice, the exercise of the Purchase Option shall be irrevocable, except due to fraud of Provider or fraud or manifest error of the Independent Appraiser; and unless Customer’s legislative body fails to appropriate funds equal to the Purchase Price, or Customer’s review of the System and records pertaining thereto furnished by Provider in accordance with 13.7(b) reveals that Provider failed to install, operate, maintain, and repair the System in accordance with this Agreement and the [LEASE/LICENSE/EASEMENT]; and unless the Parties are able to reach agreement on the terms of purchase of the System under Section 13.8.
(b) Promptly following receipt of Customer’s notice pursuant to Section 13.2, Provider shall make the System, including records relating to the operations, maintenance, and warranty repairs, available to Customer for its inspection during normal business hours.
12.8 Terms of System Purchase. On the Transfer Date, as such term is defined in Section 13.9, (a) Provider shall surrender and transfer to Customer all of Provider’s right, title and interest in and to the System (to include, for the purpose of Article XIII, Provider’s right, title and interest to Environmental Attributes and Rebates accruing on and after the Transfer Date); (b) Customer shall pay the Purchase Price, by certified check, bank draft, and/or wire transfer; and (c) both Parties shall (i) execute and deliver a bill of sale and assignment of contract rights containing such terms and conditions as are usual and customary for a sale of similar assets, together with such other conveyance and transaction documents as are reasonably required to fully transfer and vest title to the System in Customer, and (ii) deliver ancillary documents, including releases, resolutions, certificates, third person consents and approvals and such similar documents as may be reasonably necessary to complete the sale of the System to Customer. Provider shall, at its expense, remove any and all liens, security interests, and other encumbrances placed on the System, including without limitation those placed by Provider, an Affiliate, or Lender, and shall assign to Customer all manufacturer or other similar warranties for the System.
12.9 Transfer Date. The closing of any sale of the System (the “Transfer Date”) pursuant to this Section 11.9 will occur no later than thirty (30) days following appropriation by Customer’s legislative body of funds equal to the Purchase Price, unless extended or shortened by agreement of the Parties.
ARTICLE XIII.  
CONFIDENTIALITY AND GOODWILL
13.01  Confidentiality Obligation.  Except as Customer may reasonably determine it is required to disclose information in accordance with applicable public records laws and regulations, if either Party provides confidential information, including business plans, strategies, financial information, proprietary, patented, licensed, copyrighted or trademarked information, and/or technical information regarding the financing, design, operation and maintenance of the System or of Customer’s business (“Confidential Information”) to the other or, if in the course of performing under the Agreement or negotiating the Agreement a Party learns Confidential Information regarding the facilities or plans of the other, the receiving Party shall (a) protect the Confidential Information from disclosure to third parties with the same degree of care accorded its own confidential and proprietary information, and (b) refrain from using such Confidential Information, except in the negotiation and performance of the Agreement.  Notwithstanding the above, a Party may provide such Confidential Information to its officers, directors, members, managers, employees, agents, contractors and consultants, and Affiliates, lenders, and potential assignees of the Agreement or acquirers of Provider or its Affiliates (provided and on condition that such potential assignees be bound by a written agreement restricting use and disclosure of Confidential Information) (collectively, “Representatives”), in each case whose access is reasonably necessary.  Each such recipient of Confidential Information shall be informed by the Party disclosing Confidential Information of its confidential nature and shall be directed to treat such information confidentially and shall agree to abide by these provisions.  In any event, each Party shall be liable (with respect to the other Party) for any breach of this provision by any entity to whom that Party improperly discloses Confidential Information.  The terms of the Agreement (but not its execution or existence) shall be considered Confidential Information for purposes of this Article, except as set forth in Section 15.3.  All Confidential Information shall remain the property of the disclosing Party and shall be returned to the disclosing Party or destroyed after the receiving Party’s need for it has expired or upon the request of the disclosing Party.
13.02	Permitted Disclosures. Notwithstanding any other provision herein, neither Party shall be required to hold confidential any information that:
(a) 	becomes publicly available other than through the receiving Party;
(b)	is required to be disclosed by a Governmental Authority, under Applicable Law or pursuant to a validly issued subpoena or required filing, but a receiving Party subject to any such requirement shall promptly notify the disclosing Party of such requirement;
(c) 	is independently developed by the receiving Party; or
(d) 	becomes available to the receiving Party without restriction from a third party under no obligation of confidentiality.



13.03	Goodwill and Publicity. Neither Party shall use the name, trade name, service mark, or trademark of the other Party in any promotional or advertising material without the prior written consent of such other Party.  The Parties shall coordinate and cooperate with each other when making public announcements related to the execution and existence of the Agreement, and each Party shall have the right to promptly review, comment upon, and approve any publicity materials, press releases, or other public statements by the other Party that refer to, or that describe any aspect of, the Agreement; provided that no such publicity releases or other public statements (except for filings or other statements or releases as may be required by Applicable Law) shall be made by either Party without the prior written consent of the other Party.  At no time will either Party acquire any rights whatsoever to any trademark, trade name, service mark, logo or other intellectual property right belonging to the other Party. 

13.04	Enforcement of Confidentiality Obligation. Each Party agrees that the disclosing Party would be irreparably injured by a breach of this Article by the receiving Party or its Representatives or other Person to whom the receiving Party discloses Confidential Information of the disclosing Party and that the disclosing Party may be entitled to equitable relief, including injunctive relief and specific performance, in the event of any breach of the provisions of this Article.  To the fullest extent permitted by Applicable Law, such remedies shall not be deemed to be the exclusive remedies for a breach of this Article, but shall be in addition to all other remedies available at law or in equity.

ARTICLE XIV.  
MISCELLANEOUS
14.1 Additional Documents. Upon the receipt of a written request from a Party, the other Party shall, at the cost and expense of the requesting Party, execute such additional reasonable documents, instruments, estoppels, consents, confirmations and assurances, and take such additional reasonable actions as are reasonably necessary to carry out the terms of this Agreement. No Party shall unreasonably withhold, condition or delay its compliance with any reasonable request made pursuant to this Section.
14.2 Integration; Attachments. This Agreement, together with the Schedules and any Exhibits attached hereto, constitutes the entire agreement and understanding between Provider and Customer with respect to the subject matter hereof and supersedes all prior agreements relating to the subject matter hereof.
14.3 Industry Standards. Except as otherwise set forth herein, for the purpose of this Agreement, accepted standards of performance within the solar photovoltaic power generation industry in the relevant market shall be the measure of whether a Party’s performance is reasonable and timely. Unless expressly defined herein, words having well-known technical or trade meanings shall be so construed.
14.4 Amendments. This Agreement may only be amended, modified or supplemented by an instrument in writing executed by duly authorized representatives of Provider and Customer.
14.5 Waiver. No waiver of any provision of this Agreement shall be effective unless set forth in writing signed by the Party granting such waiver, and any such waiver shall be effective only to the extent it is set forth in such writing. The failure of Provider or Customer to enforce any of the provisions of this Agreement, or the waiver thereof, shall not be construed as a general waiver or relinquishment on its part of any such provision in any other instance, or of any other provision in any instance. No single or partial exercise of any right under this Agreement shall preclude any other or further exercise thereof or the exercise of any other right; and no waiver of any breach of or default under any provision of this Agreement shall constitute or be construed as a waiver of any subsequent breach of or default under that or any other provision of this Agreement.
14.6 Cumulative Remedies. Except as set forth herein, any right or remedy of Provider or Customer shall be cumulative and without prejudice to any other right or remedy, whether contained herein or not. Notwithstanding the foregoing, in the event Customer is required to pay the Early Termination Fee in accordance with Article VIII hereof, such fee shall be Provider’s sole and exclusive remedy for any default of Customer under this Agreement and the [LEASE/LICENSE/EASEMENT].
14.7 Survival. The obligations hereunder that, by their sense and context, are intended to survive termination of this Agreement shall survive the expiration or termination of this Agreement to the extent necessary to give them full effect, including, but not limited to, Provider’s obligation to indemnify Customer under Sections 4.07 and 12.01, and Provider’s obligation to pay all Governmental Charges under Section 5.04.


14.8 Governing Law; Jurisdiction; Forum. This Agreement shall be governed by and construed in accordance with the laws of the State of New York without reference to any choice of law principles. Any legal action or proceeding with respect to or arising out of this Agreement shall be brought in or removed to any court of the State sitting in [COUNTY] County or the federal district court sitting in the State. By execution and delivery of this Agreement, Provider and Customer accept, generally and unconditionally, the jurisdiction of the aforesaid court. Provider and Customer hereby waive any right to stay or dismiss any action or proceeding under or in connection with this Agreement brought before the foregoing courts on the basis of forum nonconveniens. Provider agrees that service of process may be effected upon it by certified mail or federal express, with proof of receipt, at the address provided in Section 14.17 (Notices).
14.9 Severability. Subject to the other terms of this Agreement: Any term, covenant or condition in this Agreement that to any extent is invalid or unenforceable in any respect in any jurisdiction shall, as to such jurisdiction, be ineffective and severable from the rest of this Agreement to the extent of such invalidity or prohibition, without impairing or affecting in any way the validity of any other provision of this Agreement, or of such provision in other jurisdictions. The Parties shall use good faith efforts to negotiate to replace any provision that is ineffective by operation of this Section with an effective provision that as closely as possible corresponds to the spirit and purpose of such ineffective provision.
14.10 Headings. The headings in this Agreement are solely for convenience and ease of reference and shall have no effect in interpreting the meaning of any provision of this Agreement.
14.11 Relation of the Parties. The relationship between Provider and Customer shall not be that of partners, agents or joint venturers for one another, and nothing contained in this Agreement shall be deemed to constitute a partnership or agency agreement between them for any purposes, including federal income tax purposes. Provider and Customer, in performing any of their obligations hereunder, shall be independent contractors or independent parties and shall discharge their contractual obligations at their own risk.


14.12 Injunctive Relief. The Parties acknowledge that a violation or breach of the provisions of this Agreement may result in irreparable injury to a Party for which a remedy at law may be inadequate. In addition to any relief at law that may be available to a non-breaching Party for such a violation or breach, and regardless of any other provision contained in this Agreement, such Party shall be entitled to seek injunctive and other equitable relief and shall not be required to post any bond in connection therewith.
14.13 No Third-Party Beneficiaries. This Agreement is solely for the benefit of the Parties and their respective permitted successors and permitted assigns, and this Agreement shall not otherwise be deemed to confer upon or give to any other third party any remedy, claim, liability, reimbursement, cause of action or other right.
14.14 Counterparts. This Agreement may be executed in two or more counterparts, each of which shall be deemed an original, but all of which constitute but one agreement. Any counterpart may be delivered by facsimile transmission or by electronic communication in portable document format (.pdf) or tagged image format (.tif), and the Parties agree that their electronically transmitted signatures shall have the same effect as manually transmitted signatures.
14.15 No Public Utility. Nothing contained in this Agreement shall be construed as an intent by Provider to dedicate its property to public use or subject itself to regulation as a public utility, an electric utility, an investor owned utility, a municipal utility, generation company or a merchant power plant otherwise known as an exempt wholesale generator.
14.16 No Recourse to Affiliates. This Agreement is solely and exclusively between the Parties, and any obligations created herein on the part of either Party shall be the obligations solely of such Party. No Party shall have recourse to any parent, subsidiary, partner, member, affiliate, lender, director, officer or employee of the other Party for performance or non-performance of any obligation hereunder, unless such obligations were assumed by the Person against whom recourse is sought, or such recourse is otherwise permitted under the terms of this Agreement or law.
14.17 Notices. Unless otherwise provided in this Agreement, all notices and communications concerning this Agreement shall be in writing and addressed to the other Party as follows:


If to Provider:
[ADDRESS]

If to Customer:

[ADDRESS]

or at such other address as may be designated in writing to the other Party. Unless otherwise provided herein, any notice provided for in this Agreement shall be hand-delivered, or sent by (a) registered or certified U.S. Mail, postage prepaid, (b) commercial overnight delivery service, or (c) facsimile or email attachment, and shall be deemed delivered to the addressee or its office when received at the address for notice specified above when hand-delivered, or upon confirmation of sending when sent by facsimile or email (if sent during normal business hours or the next Business Day if sent at any other time), on the Business Day after being sent when sent by overnight delivery service (Saturdays, Sundays and legal holidays excluded), or five (5) Business Days after deposit in the mail when sent by U.S. Mail. Customer shall deliver to any Lender, concurrently with delivery thereof to Provider, a copy of each notice of Provider Default given by Customer under Section 8.01 of this Agreement, and no such notice shall be effective absent delivery to the Lender, provided that Customer shall not be required to deliver such a notice to more than one Lender or to more than one address at any given time, and provided further that such Lender is identified in this Agreement or in a writing signed by Provider and delivered to Customer in accordance with this Section 14.17. In the event more than one Lender or more than one address is identified by Provider, Customer shall be in compliance with the preceding sentence of this Section if it delivers a copy of the notice of Provider Default to any one such Lender and at any one such address, unless the notice to Customer identifying a Lender and address expressly states that such Lender and such address supersedes any prior Lender and address identified by Provider, in which event Customer shall deliver said notice to such Lender at such address.
14.18 Additional Qualifications. Notwithstanding anything to the contrary in this Agreement:


(a) Customer shall not be required to execute documents or instruments, or take any actions or omit from taking any actions, subsequent to the execution of the Agreement which will materially or unreasonably increase Customer’s risk or obligations under the Agreement, or result in the waiver of any of Customer’s rights or remedies under the Agreement or at law or in equity, as reasonably determined by Customer.
(b) Any requirement that Customer cooperate or assist Provider shall not require Customer to interfere with, or influence, the independent executive, regulatory, judicial, licensing, permitting, taxing or legislative functions of any department, board, committee, official, body or commission of Customer in its capacity as a municipality.
(c) The Agreement shall be subject to Applicable Laws.
(d) Nothing herein shall interfere with the duties of the [LOCAL GOVT NAME OF ASSESSOR BOARD] in the calculation, assessment and collection of any taxes.
14.19 This contract shall be deemed executory only to the extent of the monies appropriated and available for the purpose of the contract, and no liability on account therefor shall be incurred beyond the amount of such monies. It is understood that neither this contract nor any representation by any public employee or officer creates any legal or moral obligation to request, appropriate or make available monies for the purpose of the contract.
14.20 All parties agree to provide the New York State Energy Research and Development Authority (NYSERDA) or its designated representative with reasonable access to the System in order to conduct site inspections or remote monitoring services as per the requirements of NYSERDA incentive programs. 
14.21 The Parties agree to collaborate with NYSERDA should they prepare any press release or plan any news conference related to the PV System. NYSERDA is authorized to use PV System photographs in brochures, on its website, and in other print materials.
14.22  The Parties and their respective permitted successors and permitted assigns, shall not agree to nor enter into any transaction that would or may be intended to result in the exportation or transmittal of any electrical energy created by the System to any party or system outside of New York State.
THE FOREGOING CLAUSES AND PROVISIONS ARE MEANT TO ASSIST IN THE DEVELOPMENT BY THE LEGAL REPRESENTATIVES OF A GIVEN JURISDICTION OF AN APPROPRIATE AGREEMENT FOR SOLAR SERVICES. SPECIFIC REQUIREMENTS AND PROCLUSIONS NOT ADDRESSED IN THIS DOCUMENT MAY APPLY IN ANY JURISDICTION. THIS DOCUMENT IN NOT MEANT AND SHOULD NOT BE USED AS AN ENTIRE AND COMPLETE AGREEMENT WITHOUT THE ADVICE OF COUNSEL.   


SCHEDULE 1-DESCRIPTION OF PREMISES

Solar System Premises: 	(see [LEASE/LICENSE/EASEMENT] for accurate description of Premises)

Premises is Owned or 
Controlled by:	[SITE OWNER]





SCHEDULE 2 - SYSTEM

Solar System Size: [SYSTEM SIZE IN KW DC]
Module: [MODULE MANUFACTURER]
Inverter: [INVERTER MANUFACTURER]
Racking System: [RACKING MANUFACTURER AND DESCRIPTION OF RACKING]


SCHEDULE 3- kWh RATE

For each Billing Cycle in which the System delivers electricity to the Local Distribution Company, the price per kWh of Net Metered Production shall be $X.XX/kWh (“kWh Rate”), subject to an escalation of X.X% per annum.


SCHEDULE 4- EXPECTED OUTPUT AND MINIMUM GUARANTEED OUTPUT
The estimated annual output and Guaranteed Annual Solar Services Output with respect to the System shall be in accordance with the following schedule. The Guaranteed Annual Solar Services Output for each Contract Year shall be ninety (90) percent of each Estimated Annual Output for the applicable year based on actual weather and insolation data.
	Year
	Estimated Annual Output
(kWh) (AC)
	Guaranteed Annual Solar Services Output (kWh) (AC) (XX%)
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SCHEDULE 5. EARLY TERMINATION FEE
The Early Termination Fee with respect to the System under the Agreement shall be as follows:
	
Early Termination Occurs in Year:
	
Early Termination Fee 
($/Wdc including costs of removal)

	1*
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*Early Termination Fee is not payable prior to the Commercial Operations Date.
At Expiration (the end of the Initial Term), the amount in Column 1 shall be deemed to be zero (0).
C-22
